
$7 million settlement 
A recent $7 million wrongful death settlement paid to 

the family of a man killed on the job demonstrates the 
importance of carefully screening workers’ compensa-
tion cases for third party liability.

In the case, the plaintiffs brought a third party claim 
against an engineering company which had made repairs 
to a fuel-loading system and allegedly failed to close a key 
valve in the system, causing it to malfunction.

Douglas K. Sheff of Boston, counsel for the plaintiffs, 
acknowledged that finding third parties who may be re-
sponsible for the worker’s injury can be a difficult task 
since they are often hidden.

“It’s like finding a needle in a haystack,” Sheff said. “You 
need to be willing to put in the time early to investigate 
and pay for the right experts.”

Sheff estimates that approximately 10-to-15 percent of 
all workers’ compensation cases have some third party 
action worth pursuing.

According to Worcester attorney Nora Tolins, possible 
areas of third party liability include a negligent contrac-
tor, defective product or defective premises.

Tolins, who specializes in third party workers’ com-
pensation cases, explained that under the workers’ com-
pensation act an employer cannot be held liable at com-
mon law when one of its employees is injured at work.

Such protection, however, does not extend to other 
companies or their employees who may have caused the 
worker’s injuries, she noted.

Donald R. Grady Jr. of Boston, who also represented 
the plaintiffs, said a third party case can be important fi-
nancially for workers injured on the job.

“It opens up a whole new horizon of damages because 
it allows them to get beyond the limited remedies that the 
workers’ compensation law provides them,” said Grady.

A plaintiff suing a third party can collect for future 
economic losses, pecuniary services as well as punitive 
damages, he said.

The settlement report for the case, Arevalo v. Fraser, et 
al., can be found at page B16.

The Accident
In December 1993, Rodolfo Arevalo, a 36-year-old im-

migrant from El Salvador, was working as a technician at 
the Exxon fuel-loading facility in Everett.

As Arevalo stood on top of one of the tankers loading 
it with heating oil, a bubble of compressed air exploded 
from the nozzle of the truck’s loading arm, causing it to 
fly up into his chest. The force knocked Arevalo off of the 
tanker onto the concrete floor 12-feet below.

As a result of the fall, Arevalo fractured his skull and 
died a few days later.

It was subsequently discovered that the defendant, Fra-
ser Engineering, had made repairs to the fuel-loading 
system earlier that day, but had failed to close a key valve 
in the system, allowing air to get inside.

Through their investigation, Sheff and Grady also 
learned that similar accidents had happened elsewhere 
and that safety equipment was available to avoid seri-
ous injury.

Getting There Early
Both Sheff and Grady said that the third party case 

against the engineering company would not have been 
discovered if they hadn’t been able to get to the scene of 
the accident early and “freeze” the physical evidence.

Fortunately, the plaintiffs were referred to them by 
Arevalo’s union shortly after the accident occurred.

“It’s difficult for a family who is grieving over a death or 
taking care of a disabled loved one to consider getting a 
lawyer,” observed Sheff. “But while they are grieving, the 
other side is preparing.”

After getting the case, the first thing he did was hire 
an expert in fluid dynamics to examine the fuel-load-
ing system.

Bringing that expert to the scene immediately to pre-
serve the relevant evidence was critical, observed Sheff.

Talking to witnesses soon after the accident before 
their memories began to fade was also paramount.

“It’s so important to get in early and know what hap-
pened before you do discovery,” Sheff said.

Tolins agreed that a thorough inquiry into the facts 
surrounding a worker’s injury is the only way to deter-
mine if the negligence of a third party was the cause.

“Nothing can substitute for a prompt investigation af-
ter the accident [which] includes photographs of the site 
or machine involved, statements from witnesses to the 
accident itself, as well as witnesses who may have pri-
or knowledge of the machine or instrumentality which 
caused the accident,” she said.

Sheff also emphasized that he does not file suit until 
the “lion’s share” of the investigation is complete. In many 
instances he ultimately finds that there is no third party 
case worth pursuing.

“You have to go on blind faith at the outset,” noted 
Sheff. “For every one case I get, there are 50 others that 
have no case and I pay someone thousands of dollars to 
tell me that.”

Because of the importance of starting these cas-
es quickly, Sheff cautioned other attorneys who have 

workers’ compensation cases with potential third party 
liability not to hold onto them in hopes of referring them 
to someone else later.

“I can’t tell you how many times I have seen cases 
where it was too late or not enough evidence was saved 
[to bring a third party case],” he said.

Tolins added that “practitioners who specialize in 
workers’ compensation alone may tend to gloss over 
facts which tend to establish the responsibility of oth-
er individuals.”

Keep Digging
Once the case against Fraser Engineering was filed, 

Sheff and Grady continued talking with experts and wit-
nesses and making repeated visits to scene.

“It was that continued and persistent digging that led 
to the gold,” said Grady.

While discovery in a this type of case can be expensive 
and time consuming, it is also extremely important, not-
ed Sheff.

Sheff also credited the focus groups he employed with 
helping him put the final pieces of his case together.

“You need to understand who is making the decision 
and learn how they think and the [thought] process that 
they go through,” he said.

Sheff said the focus groups were especially important 
in this case where the plaintiff ’s personal responsibility 
for the accident was an issue.

“There were strong allegations of comparative negli-
gence here, but the focus group led us to believe that a 
jury would discount that,” he said.

Both Grady and Sheff agreed that the reason the case 
settled on the eve of trial after several days of media-
tion was because the defendant saw how thoroughly they 
had prepared their case, which included an animation of 
the evidence.

“It’s undisputable that is why we settled,” Sheff said. 
“You have to be ready for trial and show you are ready. 
You can’t fake it.”

Sheff noted that the defendant made several earlier set-
tlement offers but that he wanted to wait until discovery 
was completed before he considered settling the case.

Sheff attributed the large settlement to the inaccurate 
statements he elicited from Fraser executives concerning 
their knowledge of prior accidents.

“This case got its value from the smoking guns deter-
mined during the investigation and discovery,” he noted. 
“Because of the extensive investigation and early work on 
the case with experts we were able to put together an ex-
tensive discovery plan with a lot of traps in it and they 
stepped right in them.”

As rewarding as Sheff finds these complex tort cases, he 
acknowledged that they require a great deal of work and 
are not for every lawyer.

“If you are going to take a case and settle it without 
doing all these things, you aren’t zealously representing 
your client,” he remarked.

Third Party Comp Claim Leads 
To $7M Settlement
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On Dec. 6, 2009, a 12-year-old
girl went to the emergency room
complaining of abdominal pain
and vomiting. 

The physician’s notes indicate
that her pain was “periumbilical”
and “worsen[ed] with move-
ment,” symptoms consistent with
acute appendicitis. No abdomi-
nal ultrasound or CT scan was
ordered, however, and the pa-
tient was discharged the same day
with a diagnosis of constipation. 

Two days later, she was still in severe pain
and could not walk. Her mother called 911
and she was brought back to the same emer-
gency room. A CT scan showed that she had
a ruptured appendix. 

The patient underwent a laparoscopic ap-
pendectomy and was transferred to the pedi-
atric floor, where she developed a post-oper-
ative ileus, or intestinal obstruction. The ileus
was treated with the insertion of a NG tube. 

Benzocaine spray was given
prior to the insertion of the NG
tube and the patient subsequent-
ly developed methemoglobine-
mia, which resulted in cyanosis
and acute respiratory distress.
The patient received an antidote,
methylene blue, and was trans-
ported to a teaching hospital for
further evaluation. 

The patient was hospitalized
for 11 days. The ruptured appendix

resulted in peritonitis and multiple abdomi-
nal abscesses, which required a number of
procedures to drain. The young patient and
her family have been advised that she could
suffer from the “lifetime risk of small bowel
obstruction from adhesions and the need for
consideration of adhesions as a cause for fer-
tility challenges in the future.”

The plaintiff ’s expert was prepared to testi-
fy that the extensive damages caused by the
significant delay in the diagnosis and treat-

ment of appendicitis all could have been pre-
vented had the patient received urgent and ap-
propriate surgical intervention in time to pre-
vent the perforation. 

The parties agreed to attend mediation pre-
suit. 

Action: Medical malpractice

Injuries alleged: Failure to diagnose and treat
appendicitis

Case name: Withheld

Court/case no.: Withheld

Jury and/or judge: N/A (mediated)

Mediator: Brad Honoroff

Amount: $150,000

Date: June 25, 2012

Attorneys: Lisa G. Arrowood and Julie A.
Schreiner-Oldham, of Arrowood Peters, Boston
(for the plaintiff)
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Girl suffers extensive 
post-appendicitis damage

$150,000 settlement
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